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DIGEST 

1 .  A bid on a total small business set-aside, indicating 
that not all end items to be furnished would be produced by 
small business concerns, is nonresponsive because otherwise 
the bidder would be free to furnish supplies from a large 
business and therefore defeat the purpose of the set-aside. 

2 .  Contracting agency reasonably rejected protester's bid, 
and accepted another's, based on comparison of bid sample 
flags' color with the standard referenced in the 
solicitation. 

3 .  Whether in the past contracting agency may have accepted 
from the awardee supplies which did not conform to specifi- 
cations, which has not been established, is irrelevant to 
the issue of whether the awardee's bid was responsive to the 
current solicitation. 

DECISION 

Lea Britt Enterprises protests the rejection of its low bid 
and the award of a contract to Valley Forge Flag Company, 
Inc., by the Veterans Administration (VA) under invitation 
for bids (IFB) No. M1-107-88, which was issued as a total 
small business set-aside for interment flags. The VA 
rejected Lea Britt's bid because its required bid sample 
was found to be nonconforming to the IFB's color 
specification. 

We deny the protest. 

Although this protest principally concerns the propriety of 
the VA's evaluation of bid samples, we note from our review 
of the protester's bid that it was nonresponsive for another 
reason: Lea Britt certified in its bid that not all end 



items t o  be  f u r n i s h e d  would be  manufac tu red  or produced  by a 
small b u s i n e s s  concern as r e q u i r e d  by t h e  p r o v i s i o n s  o f  
s e c t i o n  52.219-1 o f  t h e  F e d e r a l  A c q u i s i t i o n  R e g u l a t i o n  
c o n t a i n e d  i n  t h e  I F B .  

Where a b i d  on a t o t a l  small  b u s i n e s s  s e t - a s i d e  f a i l s  t o  
e s t a b l i s h  t h e  b i d d e r ' s  l e g a l  o b l i g a t i o n  t o  f u r n i s h  end items 
m a n u f a c t u r e d  o r  produced  by a small b u s i n e s s  c o n c e r n ,  t h e  
b i d  is n o n r e s p o n s i v e  and m u s t  be r e j e c t e d ;  o t h e r w i s e ,  a 
small b u s i n e s s  c o n t r a c t o r  would b e  f r e e  t o  p r o v i d e  t h e  end 
items from e i t h e r  small or l a r g e  b u s i n e s s e s  as i t s  own 
b u s i n e s s  i n t e r e s t  miqh t  d i c t a t e ,  t h u s  d e f e a t i n q  t h e  purpose - -  
o f  t h e  s e t - a s i d e  program. Pa rpax  Computer & S o f t w a r e ,  I n c . ,  

I n c . ,  B-227636, J u l y  24, 1987, 87-2 CPD 11 87. 
; Rocco I n d u s t r i e s ,  B-233072, O c t o  12, 1988, 88-2 C P D  11 - 

Even i f  i t  s h o u l d  b e  t h a t  t h e  c e r t i f i c a t i o n  was caused  by 
c l e r i c a l  e r ror  or m i s u n d e r s t a n d i n g  on Lea B r i t t ' s  p a r t ,  t h i s  
c i r c u m s t a n c e  would n o t  allow c o r r e c t i o n  of t h e  m i s t a k e  so as 
to  r e n d e r  t h e  b i d  r e s p o n s i v e .  To e n s u r e  t h e  f a i r n e s s  of  t h e  
s e a l e d  b i d  p r o c e s s ,  t h e  r e s p o n s i v e n e s s  of a b i d  may be 
d e t e r m i n e d  o n l y  from t h e  mater ia l  which was a v a i l a b l e  t o  t h e  
c o n t r a c t i n g  agency a t  b i d  open ing .  Thus ,  a n o n r e s p o n s i v e  
b i d  c a n n o t  be c o r r e c t e d  t o  make it r e s p o n s i v e .  -- See Rocco 
I n d u s t r i e s ,  I n c . ,  B-227636, supra. 

The VA, t h e r e f o r e ,  c o u l d  n o t  p r o p e r l y  have  made award t o  
Lea B r i t t  even  i f  t h e  agency  had d e t e r m i n e d  t h a t  t h e  f i r m ' s  
b i d  sample  was a c c e p t a b l e .  N e v e r t h e l e s s ,  s i n c e  t h e  VA d i d  
re ject  Lea -Br i t t ' s  b i d  because i t  s u b m i t t e d  a nonconforming 
b i d  sample, and i n  v iew o f  t h e  o b j e c t i o n s  t h e  p r o t e s t e r  h a s  
r a i s e d  c o n c e r n i n g  t h e  award t o  V a l l e y  Forge ,  w e  w i l l  a d d r e s s  
t h o s e  issues. 

I n  i t s  i n i t i a l  l e t t e r  of  p r o t e s t ,  Lea B r i t t  asser ted t h a t  
i ts  b i d  had been  i m p r o p e r l y  r e j e c t e d  as n o n r e s p o n s i v e  on a 
ground t h a t  r e l a t e d  t o  t h e  f i r m ' s  r e s p o n s i b i l i t y  and w h i c h ,  
t h e r e f o r e ,  s h o u l d  have been  r e f e r r e d  by t h e  c o n t r a c t i n g  
o f f i c e r  t o  t h e  Small  B u s i n e s s  A d m i n i s t r a t i o n  ( S B A )  f o r  
p o s s i b l e  issuance o f  a c e r t i f i c a t e  o f  competency  ( C O C ) .  I n  
i t s  report t o  our O f f i c e ,  however,  t h e  VA e x p l a i n e d  t h a t  
Lea B r i t t ' s  b i d  had been r e j e c t e d  as n o n r e s p o n s i v e  b e c a u s e  
t h e  sample f l a g  which ,  p u r s u a n t  t o  t h e  terms of  t h e  
s o l i c i t a t i o n ,  it had s u b m i t t e d  w i t h  i t s  b i d  had a color o f  
b l u e - - d e s c r i b e d  by t h e  V A ' s  e v a l u a t o r  a s  " too  l i g h t ,  looks 
l i k e  a washed o u t  denim"--which f a i l e d  t o  match t h e  c o l o r  
s t a n d a r d  r e f e r e n c e d  i n  t h e  s o l i c i t a t i o n .  A s  t h e  VA 
c o r r e c t l y  o b s e r v e d ,  t h e  s u b m i s s i o n  of a noncompl i an t  b i d  
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sample  r e n d e r s  a b i d  n o n r e s p o n s i v e .  ATD-American Company, 
8-227134, J u l y  17 ,  1987,  87-2 CPD 11 58. The r e s p o n s i v e n e s s  
o f  a b i d ,  of course, i s  n o t  a mat ter  required t o  be r e f e r r e d  
t o  t h e  S B A  f o r  a COC. 

I n  i t s  r e s p o n s e  t o  t h e  V A ' s  report, Lea B r i t t  acknowledged 
t h a t  it was " q u e s t i o n a b l e "  w h e t h e r  i ts  sample  met t h e  color 
s t a n d a r d  c o n t a i n e d  i n  t h e  I F B .  Based on o u r  r ev iew o f  t h e  
r e c o r d ,  i n c l u d i n g  Lea B r i t t ' s  b i d  sample  and a swa tch  o f  t h e  
s t a n d a r d  color t o  w h i c h  i t  was compared, w e  t h i n k  t h e  VA 
r e a s o n a b l y  c o n c l u d e d  t h a t  Lea B r i t t ' s  b i d  sample  d i d  n o t  
meet t h e  color r e q u i r e m e n t .  - See Wyoming Weavers ,  I n c . ,  
B-229669.3, J u n e  2, 1988, 88-1 CPD 11 519. T h i s  b a s i s  o f  
p ro t e s t  is t h e r e f o r e  d e n i e d .  

I n  a supp lemen t  t o  i t s  i n i t i a l  protest  w r i t t e n  on t h e  day  
t h e  V A ' s  report was due  and r e c e i v e d  by u s  t h e r e a f t e r ,  and  
i n  o t h e r ,  post-report c o r r e s p o n d e n c e ,  Lea B r i t t  changed i t s  
emphas is  away from t h e  p r o p r i e t y  o f  t h e  r e j e c t i o n  o f  i t s  
own b i d ,  c o n t e n d i n g  t h a t  u n d e r  p r i o r  c o n t r a c t s ,  t h e  VA had 
a c c e p t e d  from V a l l e y  Forge  f l a g s  w h i c h  d i d  n o t  meet 
s p e c i f i c a t i o n  r e q u i r e m e n t s  and t h a t  V a l l e y  F o r g e ' s  sample 
f l a g  s u b m i t t e d  f o r  t h e  c u r r e n t  procurement  d i d  n o t  meet t h e  
r e q u i r e d  color of  b l u e .  

T h e s e  a l l e g a t i o n s  were n o t  r a i s e d  by Lea B r i t t  u n t i l  more 
t h a n  a month a f t e r  it had been  n o t i f i e d  o f  t h e  award t o  
V a l l e y  Forge.  S i n c e  Lea B r i t t ' s  c o r r e s p o n d e n c e  s u g g e s t s  
t h a t  it was aware, even b e f o r e  b i d s  were s u b m i t t e d  unde r  
t h i s  p rocuremen t ,  1 /  o f  t h e  a l l e g e d  d e f i c i e n c i e s  i n  f l a g s  
p r e v i o u s l y  s u p p l i g d  by V a l l e y  Forge  t o  t h e  VA, and s i n c e  
here t h e r e  was a p u b l i c  b i d  open ing  f o l l o w i n g  w h i c h  
i n t e r e s t e d  p a r t i e s  a r e ,  by  r e g u l a t i o n ,  p e r m i t t e d  t o  examine 
t h e  b i d s  r e c e i v e d ,  w e  have  s e r ious  d o u b t s  as  t o  t h e  time- 
l i n e s s  of t h e s e  a l l e g a t i o n s .  T ioga  P ipe  Supp ly  Company, 
I n c . ,  B-230040, Feb. 24, 1988, 88-1 C P D  11 190;  P-B 
E n g i n e e r i n g  C o . ,  B-229739, J a n .  25,  1988,  88-1 C- 11 71.  

I n  any e v e n t ,  w e  note t h a t  whe the r  t h e  VA a c c e p t e d  noncon- 
forming s u p p l i e s  i n  t h e  p a s t  ( w h i c h  h a s  n o t  been e s t a b -  
l i s h e d )  i s  n o t  r e l e v a n t  t o  t h e  r e s p o n s i v e n e s s  of V a l l e y  
F o r g e ' s  b i d  s u b m i t t e d  f o r  t h i s  p rocuremen t .  A s  f o r  t h e  
protester ' s  c o n t e n t i o n  t h a t  V a l l e y  F o r g e ' s  b i d  was non- 
r e s p o n s i v e  because i ts  b i d  sample  d i d  n o t  have t h e  proper 
shade  of b l u e ,  w e  have examined t h e  b id  sample and t h e  

1 /  T h e  p r o t e s t e r  claims t o  have  used a s  a "model" a V a l l e y  
Forge  f l a g  o b t a i n e d  from t h e  f a m i l y  o f  a d e c e a s e d  v e t e r a n  
and t o  have  d i s c o v e r e d  t h e  a l l e g e d  d e f i c i e n c i e s  i n  t h a t  f l a g  
" w h i l e  working"  w i t h  it. 
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s w a t c h  of t h e  s t a n d a r d  color t o  which i t  was compared, and 
have no r e a s o n  t o  c o n c l u d e  t h a t  t h e  VA abused  i t s  d i s c r e t i o n  
i n  d e t e r m i n i n g  t h a t  V a l l e y  F o r g e ' s  b i d  sample  was a c c e p t a b l e  
and ,  t h e r e f o r e ,  t h a t  i t s  b i d  was r e s p o n s i v e .  

The p r o t e s t  is  d e n i e d .  

James( F. Hinchman 
G e n e r a l  Counse l  
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